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THE TWISTED TALES OF THE TOT MOM

On February 10, 2009, hundreds of strangers, some traveling from as
far as Tennessee, congregated in a church outside of Orlando, Florida,
1
to support a family laying to rest a two-year-old girl named Ca lee.
Many in attendance had never met the grieving Anthony family. Yet
the media coverage of the little girl's disappearance and the surrounding
circumstances captivated local and national audiences alike and
projected this Florida family into the national spotlight; so much so that
a couple from Tennessee drove over ten hours "to support George and
3
Cindy Anthony," the little girl's grandparents, at the memorial service.
4
Another stranger in attendance simply needed "closure." For those who
could not attend, several local news channels covered the memorial live
and CNN streamed real-time coverage of the service on its website and
showed portions of it live on its HLN cable channel. 5
Shortly after the little girl's disappearance in July 2008, a media
frenzy ensued.6 Early on, a local Orlando commentator noted that the
case had "all the makings of a Lifetime television movie: a missing
toddler; an unstable mother who may have done the unspeakable;
bounty hunters; self-interested cops leaking information to the press; an
attention-hungry state attorney; and local media milking every jot and
tittle of the case for maximum exposure."7 In the first two months after
Caylee's disappearance, the Orlando Sentinel ran nearly fifty stories on
the saga.8 According to a Sentinel reporter covering the case, the staff
1. Walter Pacheco, Caylee Anthony Mourners Gather to Support George and Cindy,
ORLANDO SENTINEL, Feb. 10, 2009, available at http://www.orlandosentinel.com/news/locall
(last visited Apr. 1,
caylee-anthony/orl-bk-caylee-anthony-funeral-021009,0,6225991.story
2010) [hereinafter Pacheco, Caylee Anthony].
2. WESH.com, Hundreds Mourn Caylee At Memorial Service, Feb. 10, 2009,
http://www.wesh.com/news/18679508/detail.html (last visited Apr. 1, 2010).
3. Pacheco, Caylee Anthony, supranote 1.
4. Id.
5. Hal Boedecker, Caylee Anthony Memorial: Lee, George, Cindy Remember Toddlerand IncarceratedCasey, ORLANDO SENTINEL, Feb. 10, 2009, available at http://blogs.orlando
sentinel.com/entertainment_tv tvblog/2009/02/caylee-anthony-memorial-lee-george-cindy-rem
ember-toddler.html (last visited Apr. 1, 2010).
6. See, e.g., Matthew Albright, Nietzsche is Dead: Media Frenzy Over Anthony's Death
Inappropriate, DAILY REVEILLE, Feb. 15, 2009, available at http://www.Isureveille.com/
2
4
opinion/1.1437052-1.1 3705 (last visited Apr. 1, 2010). See also, Walter Pacheco, Media
Frenzy Can't Penetrate Casey Anthony's Cell, ORLANDO SENTINEL, Jan. 7, 2009, available at
7 9
jfanO 7 ,0, 3 3 17271.story (last
http://www.orlandosentinel.com/news/locallorange/orl-caseytv0
visited Apr. 1, 2010) (discussing how Casey Anthony's "notoriety" as a "high-profile inmate"
has led to a "Level-I protective custody status") [hereinafter Pacheco, Media Frenzy].
7. Jeffrey Billman, Our Dumb State: The Casey Anthony Edition, ORLANDO WEEKLY,
Sept. 11, 2008, available at http://www.orlandoweekly.com/features/story.aspid=12610 (last
visited Apr. 1,2010).
8. Id.
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felt "pressured to be the first to post any new detail online" due to the
intense competition covering this case.9 As the case developed and
progressed, the media coverage persisted. As of late March 2010, a
local broadcast news station had posted over 500 articles on its
website.10
In addition to the local media coverage, national cable crime pundits
such as Nancy Grace" and Greta van Susteml 2 have devoted hours of
coverage to the case and, in Grace's case, enjoyed periods of
considerable ratings boosts as a result.13 The national coverage has also
included a segment on America's Most Wanted, multiple interviews of
persons involved on Larry King Live, and Dateline and 20/20 specials
airing just days after authorities found Caylee's body. 14 Even further, in
2008, according to Yahoo, more people used its search engine to find
information on the Casey Anthony saga than on the 2008 presidential
election. Overall, as an Orlando Sentinel reporter commented in
9. E-mail from Sarah Lundy, Reporter, ORLANDO SENTINEL, to Brian Pafundi, Graduate
Student, University of Florida (Mar. 6, 2009, 13:09 EST) (on file with author).
10. A search on April 1, 2010 for "Casey Anthony" on WFTV.com's website archive
returned 539 results. See http://www.wftv.com/search/forrn.html?searchType=site&cx=partnerpub-6068200365010040%3A6uskt3qfbjw&cof-FORID%3A9&ie=ISO-8859-1&qt=%22casey+
anthony/o22&stories=on&sa.x=26&sa.y-l I.WFTV.com had over 150 stories by September 4,
2008, and nearly 400 at this date in 2009. See also Billman, supra note 7.
11.

Alex Weprin, Why is HLN Topping CNN in Primetime?, BROADCASTING & CABLE,

Mar. 5, 2009, available at http://www.broadcastingcable.com/blog/BCBeat/l1476-Why Is
HLNToppingCNNIn_Primetime_.php (last visited Apr. 1, 2010) (attributing HLN's recent
ratings success to its coverage of the Casey Anthony saga). In addition to nightly coverage of
the case, the Nancy Grace Show's home page also maintains a collection of links to articles and
information related to the case. See Nancy Grace Home Page, http://www.cnn.com/
CNN/Programs/nancy. grace/ (last visited Apr. 1, 2010).
12. For an overview of Greta Van Susteren's coverage of the Casey Anthony case, see
On
the
Record
with
Greta
Susteren:
The
Caylee
Anthony
Case,
http://www.foxnews.com/ontherecord/caylee/index.html (last visited Apr. 1, 2010).
13. See Hal Boedeker, Caylee Anthony Factor: It Helps HLN's Nancy Grace Place
Second in All-Important Age Group, Behind Fox News'Bill O'Reilly, ORLANDO SENTINEL, Feb.
24, 2009, available at http://blogs.orlandosentinel.com/entertainment_tytvblog/2009/02/
caylee-anthony-factor-it-helps-hlns-nancy-grace-place-second-in-allimportant-age-group-behin
d-fox-ne.html (last visited Apr. 1, 2010); TVNewser.com, Nancy Grace's Best Ratings Ever,
Dec.
12,
2008,
http://www.mediabistro.com/tvnewser/cnn/nancygraces-best ratings
ever_103301.asp (last visited Apr. 1, 2010). See also James Rainey, On the Media: The Warm
and Cozy Just Doesn't Let Up, L.A. TIMES, Jan. 28, 2009, at Al0 (noting that Nancy Grace's
ratings increased over 40% in 2008).
14. Dennis Murphy, When Caylee Vanished, MSNBC.com, Dec. 12, 2008,
http://www.msnbc.msn.com/id/28159418/ (last visited Apr. 1, 2010); TV.NYTimes.com, 20/20
Episode Guide: Finding Caylee, Dec. 12, 2008, http://tv.nytimes.com/episode/4937302/2020/overview (last visited Apr. 1, 2010).
15. Sarah Lundy, More People Searched Online for the Casey Anthony Case than the
PresidentialElection, Yahoo Says, ORLANDO SENTINEL, Dec. 1, 2008, availableat http://blogs.
orlandosentinel.com/tech-blog/2008/12/more-people-sea.html (last visited Apr. 1, 2010).
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January 2009, the web and TV have been "abuzz with the latest news
about Casey Anthony."' 6
Early during the investigation, authorities charged Casey Anthony,
the little girl's mother, with child neglect and other alleged crimes
stemming from Casey's interference with the investigation of her
daughter's disappearance.' 7 Ultimately, after months of speculation and
before finding Caylee's remains, local authorities charged Casey with
the first degree murder of her daughter.1 8 About two months later,
Caylee's body was found within a mile of the Anthony home.19
Since July 2008, when Caylee's disappearance was first reported and
subsequently covered by various media outlets, "thousands of pages of
legal documents detailing the sweeping criminal investigation [were]
released in response to [public] records requests."2 0 The treasure trove
of records available to the media has driven and bolstered the print,
online, and television coverage of this case.21 Various agencies involved
were "inundated with constant [public records] requests from
reporters." 22 According to Orange County Public Information Officer
Allen Moore, as of March 2009, "no case has generated this much
media activity for such a long period of time."23 For example, a
document release in early April 2009 contained three DVDs of data and
was covered exhaustively by both the local and national media. The
Orlando Sentinel posted real-time updates throughout the day as their
reporters combed through the digital records.24 Nancy Grace and Greta
van Sustem spent a majority of their hour-long primetime shows on the

16. Pacheco, Media Frenzy, supra note 6.
17. WESH.com, Official Charges Filed Against Casey Anthony, Aug. 5, 2008,
http://www.wesh.com/news/17099679/detail.html (last visited Apr. 1, 2010).
18. Steph Watts & Scott Michels, Mom Charged With Murder in Caylee Anthony Case,
ABCNews.com., Oct. 14, 2008, http://abcnews.go.com/TheLaw/story?id=6032237&page=l
(last visited Apr. 1, 2010).
19. Lee Ferran, Caylee Anthony's Death is Now Official, ABCNews.com, Dec. 19, 2008,
http://abcnews.go.com/TheLaw/Story?id=6491140&page=1 (last visited Apr. 1, 2010).
20. Amy Edwards, Florida Laws Open Book on Casey Anthony's Life, ORLANDO
SENTINEL, Mar. 15, 2009, available at http://www.orlandosentinel.com/news/local/cayleeanthony/orl-casey-anthony-caylee-public-records-031509,0,4389536.story (last visited Apr. 1,
2010).
21. According to First Amendment scholar Clay Calvert, "(t)he Anthony story itself has
sensationalistic appeal that makes it popular for our voyeuristic tendencies in a reality-TV
world. Nonetheless, the open-records laws of Florida have helped to fuel that fire." Id.
22. Id.
23. Id.
24. USAToday.com, ProsecutorsRelease More Info in Caylee Anthony Case, Apr. 6,
9 4 65
2009, http://content.usatoday.com/communities/ondeadline/post/200 /0 / 130467/1?loc=inter
stitial\skip (last visited July 9, 2009).
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records release.2 5
Of particular value to the immense media coverage from the
beginning were the publicly available records generated through the
pretrial discovery process.2 In October 2008, Fox News attributed the
official declaration of Casey becoming a suspect to a release of "reams
of pages of discovery." 27 The Orlando Sentinel obtained thousands of
pages of discovery documents 28 and most of the details they reported
"have come from discovery."29 Following one particular release of
discovery documents, the Anthony defense team, through a
spokesperson, commented that it would "reserve comment on these
kinds of releases of discovery until the discovery is actually of some
importance to real evidence in the case." 30 Even the New Zealand
Herald published an Associated Press story in November 2008 that
discussed a web search report contained in nearly 800 pages of publicly
disclosed discovery documents released.3 During a discussion on the
Today show in March of 2009, reporters Dan Abrams and Amy Robach
discussed the "unusualness" of the amount of discovery being made
available to the public. 32 On the March 17, 2009 episode of Nancy
Grace's show, she referenced "official state discovery documents." 33 in
short, the publicly available discovery documents have dominated the
daily deluge of media coverage devoted to the Casey Anthony drama.
25. Nancy Grace Show: Casey Anthony Arrest Tapes Released (CNN Headline News
television broadcast, Apr. 6, 2009); On the Record with Greta Van Susteren: New Video
Released in Casey Anthony Case (Fox News Channel television broadcast Apr. 6, 2009).
26. "The thousands of pages of court documents released so far have included everything
from forensic-evidence reports and transcripts of detectives' interviews to the details about the
parties and clubs Anthony frequented." Edwards, supra note 20.
27. FoxNews.com, Casey Anthony Officially Called a Suspect in Daughter Caylee's
Disappearance, Oct. 3, 2008, http://www.foxnews.com/story/0,2933,431925,00.html (last
visited Apr. 1, 2010). The story discusses the Orange County Sheriff's Captain Angelo Nieves's
announcement that Casey Anthony is a suspect in her daughter's disappearance. That disclosure
is specifically attributed to the previous disclosure of discovery documents. Id. "The move
comes after reams of pages of 'discovery'-evidence documents including text message,
voicemail and police interview transcripts-were released last week. . ."Id.
28.

E-mail from Amy Edwards, Reporter, ORLANDO SENTINEL, to Brian Pafundi,

Graduate Student, University of Florida (Jan. 22, 2009, 8:53 EST) (on file with author).
29. E-mail from Sarah Lundy, supra note 9.
30. Marva Hinton, Defense Team Responds to Discovery, WDBO.com, Mar. 6, 2009,
available at http://wdbo.com/localnews/2009/03/defense-team-responds-to-disco.html
(last
visited Apr. 1, 2010).
31.

Dodgy Web Searches Found on ChargedMum's PC, NEW ZEALAND, HERALD, Nov.

27, 2008.
32. Today Show: Hundreds ofPages of New Evidence Released in Casey Anthony Case,
Dan Abrams Discusses (NBC television broadcast Mar. 21, 2009).
33. Nancy Grace, FBI Test ClearsBrother Lee Anthony of Caylee Paternity,CNN.com,
Mar. 17, 2009, http://transcripts. cnn.com/TRANSCRIPTS/0903/17/ng.0l.html (last visited Apr.
1,2010).
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The pretrial criminal discovery process involves the reciprocal
exchange of materials that the prosecution will use in attempting to
secure a conviction and the information the defense will use in
attempting to achieve an acquittal.3 4 The material exchanged includes
information that may or may not eventually be submitted as evidence at
trial or as part of some other adjudicative action. 3 5 Florida's public
records law subjects discovery records to public inspection once
exchanged between the opposing parties.36 As an example of what can
be found in these documents, the Casey Anthony discovery records
widely disseminated by local and national media have included crime
scene photos, video, audio and written transcripts of witness interviews;
forensic reports; Internet chat logs; and digital images taken from the
defendant's computer. 37 Personal information and pictures of third
parties unrelated to the case appear throughout the materials, as well as
records that the state alleges implicate Anthony in her daughter's
death.38
Because of their inflammatory39 and sensitive 4 0 nature, many of the
records made available to the public as a result of the criminal discovery
process would likely implicate the fair trial rights of a defendant as
protected by the Sixth Amendment to the Constitution 4' and the
common law, statutory, and constitutional privacy interests of any third
parties involved.42 When made available to a prospective jury pool,
34.

JOHN L. WORRALL, CRIMINAL PROCEDURE: FROM FIRST CONTACT TO APPEAL 308

(Jennifer Jacobson ed., Ist ed. 2004).
35.

CHRIS SLOBOGIN & CHARLES WHITEBREAD, CRIMINAL PROCEDURE: AN ANALYSIS OF

CASES AND CONCEPTS 671-98 (5th ed. 2007). See also infra Part II.

36. Florida's public records law provides an exemption from disclosure for "criminal
intelligence information" and "criminal investigative information." FLA. STAT. § 119.071(2)
(2009). These terms specifically do not include "[d]ocuments given or required by law or
agency rule to be given to the person arrested." FLA. STAT. § 119.011(3)(c)(5) (2009). Criminal
discovery is the process by which these documents would be "given to the person arrested." See
Charles Davis, Access to Discovery Records in Florida Criminal Trials: Public Justice and
Public Records, 6 U. FLA. J.L. & PUB. POL'Y 300 (1994).

37. See infra App. A.
38. Id
39. The term "inflammatory" will be used to refer to those materials that, if available to
the public, could implicate the fair trial rights of the defendant. See, e.g., Sheppard v. Maxwell,
384 U.S. 333, 361 (1966), where the Court uses the term to refer to the media coverage that
harmed defendant's fair trial rights.
40. The term "sensitive" refers to those records that, if available to the public, could
invade the privacy interests of individuals involved in the case. See, e.g., Florida Star v. B.J.F.,
491 U.S. 524, 528 (1989), where the Court uses the term to refer to information an individual
may want to keep private.
41. The Sixth Amendment guarantees the right to a "public trial, by an impartial jury."
U.S. CONST. amend. VI.

42. In a case involving computerized criminal history records, the U.S. Supreme Court
concluded that the public's interest in access to information is shedding light on the affairs and
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discovery materials could impair a defendant's ability to receive a fair
trial.43 Discovery records also often contain personal information, such
as physical descriptions, addresses, phone numbers, birthdates and
social security numbers of witnesses, investigators, and victims,
potentially implicating the privacy interests of numerous individuals
both directly and indirectly involved in a criminal case.44
Despite the competing interests of a defendant's fair trial rights and
individual privacy, the public availability of criminal discovery records
can serve several significant purposes. The vast dissemination and
abundant airtime devoted to discussing the Casey Anthony discovery
records proves the commercial value of these records. Yet public access
to the cache of sensitive and inflammatory information exchanged
during the criminal discovery process is not only of great value to a
journalist, 45 but also to the public at large. Public access to the judiciary
and other government entities involved in the criminal justice process is
an essential characteristic of the American legal system.4 6 Open courts,
in addition to enabling the media to satisfy the voyeuristic desires of the
populace by providing the gruesome and glamorous details of, for
example, serial killer murders and celebrity drug busts,4 7 discourage
perjury and other misconduct while assuring that judicial proceedings
functioning of the government, and not obtaining information about private citizens. Dep't of
Justice v. Reporter's Comm. for Freedom of the Press, 489 U.S. 749, 773 (1989). Furthermore,
similar to the defendant's right to a fair trial, the privacy interests of third parties are often
weighed against the benefits of public access to both proceedings and records. See, e.g.,
Armindo Bepko, Public Availability or PracticalObscurity: The Debate Over Public Access to
Court Records on the Internet,49 N.Y.L. SCH. L. REv. 967 (2005).
43. Supreme Court case law only requires a juror to remain impartial and have the ability
to base a decision on what is presented at trial. See, e.g., Sheppard v. Maxwell, 384 U.S. 333,
362 (1966).
44. "Most individuals involved in the court system are not criminal offenders ... [they
are] witnesses, jurors, parents, children, heirs, neighbors, guardians, etc." Mark Schweikert,
Judges Can Balance Online Access to Court Records, COLUMBUS DISPATCH, Jan. 26, 2008,

available at http://www.columbusdispatch.com/live/content/editorials/stories/2008/01/26/Schw
eikert SATMUST.ARTART_01-26-08_A9_RK95G3.html?sid=101 (last visited Apr. 1,
2010). See also Katherine Webster, Victim Advocates Want Names, Addresses, Records Offline,
USA TODAY, Dec. 1, 2003, available at http://www.ncdsv.org/images/VictimAdvocates
WantNames.pdf (detailing the plethora of personal data available in court records) (last visited
Apr. 1, 2010).
45. See Davis, supra note 36, at 299. "Judicial records .. . are among the best sources for
news stories . . . Few judicial records are more valuable to journalists than discovery
records. .. ."
46. See, e.g., Richmond Newspapers v. Virginia, 448 U.S 555 (1980).
47. Criminal cases historically receiving an abundance of media coverage and public
attention range from those involving athletes, celebrities (i.e., the OJ Simpson and Phil Specter
murder case), politicians and other public officials/public figures, to those rare and out of the
ordinary cases that seem to always boost ratings (such as the Scott Peterson case, the Danny
Rolling student murders, and the Jon Benet Ramsey killing).
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are conducted with fairness to all concerned. 4 8
Out of the collection of scholarly materials reviewed discussing the
public's access to the criminal justice process in general (including
articles focusing on fair trial and free press, privacy, criminal procedure
and access to courts), only a small portion focused on access to pretrial
procedures. Of these, "Access to Discovery Records in Florida Criminal
Trials," an article published in 1994 in the University ofFloridaJournal
ofLaw and Public Policy, by Charles Davis, provides the most thorough
review of access to pretrial discovery documents. 49 As noted in the
Davis article, no other article directly addresses the topic's status in any
jurisdiction.
The national coverage generated by the Danny Rolling student
murders, and the interest in the discovery records associated with the
subsequent judicial proceedings, like the present-day Casey Anthony
saga, illustrate the intrinsic value of these records. According to Davis,
discovery documents are a "rich source for news stories" and not only
often lead to further newsworthy information, but also allow the public
to review "each step in the investigative process."50
In addition to the Davis article, Newsgathering and the Law, a
treatise published by Matthew Bender, also addresses, although briefly,
the issue of public access to pretrial criminal discovery documents.
According to the treatise, when pretrial discovery materials have been
filed with the court, public access is "typically required." 5 Based
heavily on Florida case law citations, the authors of the treatise declare
that courts generally recognize "a right of public access to the fruits of
the discovery process" without providing specific information or
documentation on how specific jurisdictions handle the issue. 52
Overall, in terms of the literature, there is a noticeable gap in the
realm of balancing access to court records against fair trial and privacy
rights, especially pertaining to criminal discovery, a topic beyond the
scope of the current research. Even further, no material appears to exist
that specifically gives the public a guide as to when criminal discovery
records become public across the fifty states and the District of
Columbia. This void exemplifies the need for a current and
comprehensive update of state case law, statutory provisions, and rules
48. Richmond Newspapers, 448 U.S at 564-73.
49. Davis, supranote 36, at 299-301.
50. Id. at 299.
51. Discovery Documents, NEWSGATHERING AND THE LAW § 5.02 (2007).
52. Id. nn.243-46 (citing mostly Florida case law). In Florida, as the Charles Davis article
points out, the public has enjoyed both a common law and statutory right of access to criminal
discovery for more than twenty-five 25 years. See Davis, supra note 36. Therefore, a categorical
statement deeming public access to criminal discovery records the norm across all jurisdictions
does not seem justified.
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of procedure to determine what rights of access to criminal discovery
records the several states grant to the public. This Note intends to fill
such a void.
To accomplish this, after a brief section exploring criminal discovery
by reviewing relevant criminal procedure provisions and using the
Casey Anthony case as an illustration of the process in action, this Note
will review federal case law pertaining to access to discovery records.
The federal case law section will include a brief analysis of a U.S.
Supreme Court decision ruling against a right of public access to civil
discovery materials as well as lower federal court decisions specifically
addressing access to criminal discovery. The next section will provide a
survey of the several states by analyzing state court decisions, rules of
procedure, and public records laws to determine if any other jurisdiction
has joined Florida in providing public access to the plethora of
information generated during the pretrial discovery process. This Note
will conclude with a review of the data conducted against the backdrop
of the Casey Anthony saga. Ultimately, this Note will determine
whether the unprecedented level of access to pretrial criminal discovery
documents allowed in Florida is possible in any other jurisdiction.
II. THE CRIMINAL DISCOVERY PROCESS TODAY: How IT
WORKS AND WHAT IS EXCHANGED

No general constitutional right to pretrial discovery exists for a
criminal defendant. 53 Therefore, a defendant's right to discovery
emanates from either a rule of procedure adopted by the courts or a
statutory provision, depending on the jurisdiction. However, according
to the Fourteenth Amendment's due process clause5 4 as interpreted by
the U.S. Supreme Court, the prosecution must ensure the fairness of a
criminal trial by, at the very least, disclosing favorable evidence to the
accused." At a minimum, the prosecution must automatically disclose
any evidence that is material5 to the defendant's guilt or innocence,
according to the Court. 57 To withhold such exculpator information
would be a violation of the defendant's due process rights.
53. 23 AM. JuR. 2D Depositions andDiscovery § 233 (2004).
54. "[N]or shall any State deprive any person of life, liberty, or property, without due
process of law. . . ." U.S. CONST. amend. XIV, § 1.
55. Brady v. Maryland, 373 U.S. 83 (1963).
56. Evidence is material when it "relat[es] to the substance" or the merits of the case.
BALLENTINE's LAw DICIONARY 781 (3d ed. 1969). Black's Law Dictionarydefines a material
fact as one "essential to the case, defense, application, etc., and without which it could not be
supported." BLACK'S LAw DICTIONARY 1128 (4th ed. 1968).

57.
58.

Brady, 373 U.S. at 87.
Id. at 87-89.
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Prosecutors throughout the country employ the pretrial discovery
process to achieve this disclosure. 59 In addition, pretrial discovery,
according to the Court, is a way to "make a trial less a game of
blindman's bluff and more a fair contest with the basic issues and facts
disclosed to the fullest practicable extent."60 The American Bar
Association's Discovery Standards states that discovery procedures help
"to inform both sides of the strengths and weaknesses of their case,
reduce the risk of trial by ambush, focus the trial process on facts
genuinely in dispute and minimize the inequities among similarly
situated defendants." 61
In order to properly achieve these objectives, criminal discovery is
now a "two-way street." 62 The exchange is reciprocal because, in an
adversary 6ystem, it is unfair to mandate discovery for one side and not
the other.6 At the federal level, Rule 16 of the Federal Rules of
Criminal Procedure controls the discovery process and only requires
limited pretrial disclosure." It requires both the prosecution and defense
to disclose to their counterparts specified materials during the pretrial
process.65 Rule 16 also does not specifically address third-party
disclosure of the materials exchanged during discovery. 66
Standards suggest an expansive exchange of materials between

59. William Bradford Middlekauff, What Practitioners Say About Broad Criminal
Discovery Practice,9 CRIM. JUST. 14, 16 (1994).
60. United States v. Proctor & Gamble Co., 356 U.S. 677, 682 (1958).
61.

AMERICAN BAR ASSOCIATION, ABA STANDARDS FOR CRIMINAL JUSTICE DIScoVERY

AND TRIAL BY JURY 2 (3d ed. 1996), available at http://www.abanet.org/crimjust/standards/
discoveryblk.html#4.1 (last visited Apr. 1, 2010).
62. WORRALL, supra note 34, at 303. For a review of the historical development of
pretrial discovery, see, e.g., Gary C. Pinter, Criminal Discovery and the Costs of Reproduction:
A Burden Taxpayers Should Not Have to Bear, 26 N. ILL. U. L. REv. 623, 627-37 (2006); Mary
Prosser, Reforming Criminal Discovery: Why Old Objections Must Yield to New Realities, 2006
Wis. L. REv. 541, 561-73 (2006); Robert P. Mosteller, Discovery Against the Defense: Tilting
the Adversarial Balance, 74 CALIF. L. REv. 1567, 1575-91 (1986); Robert Hochman, Brady v.
Maryland and the Searchfor Truth in CriminalTrials, 63 U. CHI. L. REv. 1673, 1677-79 (1996).
63.

4 WAYNE R. LAFAVE, CRIMINAL PROCEDURE 818 (West Group 1999).

64. FED. R. CRIM. P. 16. See also Middlekauff, supra note 59, at 14. See also Justice
Project, Expanded Discovery in Criminal Cases: A Policy Review 3-6 (2007), available at
http://www.thejusticeproject.org/-jmiller/wp-content/uploads/polpack-discovery-hirez-nativefile.pdf (last visited Apr. 1, 2010).
65. These materials include statements made by the defendant, FED. R. CRIM. P.
16(a)(1)(A),(B); tangible objects and reports FED. R. CRIm. P. 16(a)(1)(E); and, expert
testimony, FED. R. CRIM. P. 16(a)(1)(F), all of which must be provided to a defendant upon his
request. The defendant must disclose items within his possession that he intends to use at trial,
such as photographs, books, and papers. FED. R. CRIM. P. 16(b)(1)(A). Information pertaining to
witnesses is not available to either the prosecution or defense. FED. R. CRIM. P. 16(b)(2)(B). The
complete text of Rule 16 is widely available and is directly reflected in the above summary.
66. FED. R. CRIM. P. 16.
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parties.6 7 Unlike Federal Rule 16, earlier ABA Discovery Standards
from the 1970s did address third-party disclosure, by limiting
possession of the items exchanged to the relevant counsel and requirin
discovery materials to "remain in the attorney's exclusive custody."
The ABA removed this requirement from its most recent standards,
published in 1996, because it felt that given a recommendation
interfered with an attorney's ability to best prepare a case, which often
requires providing materials obtained during discovery to investigators,
experts and consultants, and, sometimes, even the defendant. 69 Despite
the ABA's removal of this recommendation, comparable clauses can
still be found in the criminal discovery provisions currently on the
books in several states. 70
The typical discovery provisions used by the states mandate the
reciprocal exchange of material that the prosecution will use in securing
a conviction and the information that the defense will use in achieving
an acquittal. 1 Though specific rules of procedure and other statutory
provisions controlling discovery vary across jurisdictions, most at least
require the government to disclose "(1) prior statements of the
defendant that are in possession of the prosecution or other government
agencies such as the police department; (2) a copy of the defendant's
prior criminal record; (3) documents and tangible objects the
prosecution intends to use at trial; and (4) scientific reports and tests
such as autopsy reports and finger print analyses." 72 In exchange for this
information, the defense is often required to "inform the prosecution of
the defendant's intent to raise certain defenses such as alibi, insanity,
self-defense or entrapment." 73
During the initial stages of a criminal case, the defense will usually
file a demand for discovery with the court, seeking whatever materials
are mandated by the applicable rule of procedure while also informing
the prosecution of its willingness to participate in reciprocal
discovery. 74 The prosecution then responds with a list of materials it has
67.

See generally AMERICAN BAR ASSOCIATION, supra note 61.

68.

AMERICAN BAR ASSOCIATION, CRIMINAL JUSTICE DISCOVERY STANDARDS 4.3 (2d. ed.

1978) [hereinafter CRIMINAL JUSTICE DISCOVERY STANDARDS].
69. AMERICAN BAR ASSOCIATION, supra note 61, at 100-01.

70.

See infra Part V.

71.

RUSSELL L. WEAVER ET AL., PRINCIPLES OF CRIMINAL PROCEDURE 343-52 (3d ed.

2008).
72. Id. at 345.
73. Id.
74. The author reviewed court files at the Alachua County Courthouse in Gainesville, FL.
Out of the cases reviewed, each included a demand for discovery submitted by the defense and a
response by the state, asking for both reciprocal discovery and answering the defense's demand.
Most actual documents discussed in the discovery motions do not appear in the actual court file
on file at the courthouse, though witness lists and supplemental discovery motions do appear.
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in the categories specified by the applicable rule of procedure,
informing the defense attorney where and when these items can be
viewed and copied.7 5
Overall, criminal discovery provides the primary process for the
pretrial exchange of information between the prosecution and defense.
It can begin as soon as formal charges are filed and can last until a
verdict or plea agreement is reached. In fact, most jurisdictions contain
a provision in their criminal discovery procedural rules-a duty to
disclose provision-which means that it requires discovery throughout
the duration of the case.7 6
In Florida, defendants are entitled to broad criminal discovery
disclosure.7 7 In the Casey Anthony case, defense attorney Jose Baez has
filed multiple demands for discovery. As a result, the Anthony defense
team has received thousands of pages of documents, as well as a
collection of digital records including audio, video, and computer files,
all containing information that may or may not eventually be filed in
open court.7 The files include digital photos posted by Anthony on
various websites that authorities obtained during the criminal
investigation, video interviews between Anthony and law enforcement
officials, witness lists, and crime scene photos taken by investigators at
the site where Caylee's body was found. Financial and medical data,
third-party contact information, and attorney-client interaction details
can also be found throughout the discovery materials.
Because Casey Anthony was charged with a few minor offenses
while under investigation in the death of her daughter, some of the
discovery of materials relevant to the murder charge became available
to both the defense and the public, even before formal homicide charges
were filed. Appendix A contains a small collection of the thousands of
pages of discovery provided to the Casey Anthony defense team in
response to numerous discovery requests. The items were obtained from
various Orlando-area news agency websites such as WESH-2, the
Orlando Sentinel, and Central Florida News 13. A review of these
materials in the Appendix and online will give the reader a first-hand
appreciation for the types of material exchanged during discovery and
the competing values the public availability of these records
The process is also described generally throughout the literature. See, e.g., id. at 343-52. See
also LAFAVE, supra note 63, at 814-17; SLOBOGIN & WHTTEBREAD, supra note 35, at 671-97.

See also 23 AM. JuR. 2D Depositions and Discovery
75.

§§ 233-234 (2004).

See, e.g., AMERICAN BAR ASSOCIATION, supranote 61, at 67.

76. See id.
77. See, e.g., Justice Project, supra note 64, at 15-17. See also FLA. R. CRIM. P. 3.220.
78. "As a review of the publicly available Casey Anthony discovery documents makes
clear, . . ." Not everything included in the discovery exchanged between the prosecution and
defense will end up being presented in open court. See infra App. A. See also Hinton, supra
note 30.
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III. ACCESS TO DISCOVERY RECORDS: THE FEDERAL COURTS
CHIME IN REGARDING THE U.S. SUPREME COURT'S ACCESS TO
COURTS JURISPRUDENCE

Over the hundreds of pages of literature addressing public access to
courts reviewed by the author,80 a collection of seminal U.S. Supreme
Court cases appeared and reappeared throughout. ' Since the late 1970s,
these cases have extrapolated the interests and standards involved in
determining access to the criminal courts while also recognizing
constitutional 82 and common law83 rights of access to certain criminal
court records and proceedings of the criminal courts. These access
rights are based primarily on a historical precedent of access and the
79. See infra App. A.
80. See, e.g., Kristen M. Blankley, Are Public Records Too Public? Why Personally
Identifying Information Should Be Removed from Both Online and Print Versions of Court
Documents, 65 OHIO ST. L.J. 413 (2004); Peter A. Winn, Online Court Records: Balancing
JudicialAccountability andPrivacy in an Age of ElectronicInformation, 79 WASH. L. REv. 307
(2004); Daniel J. Solove, Access and Aggregation: Public Records, Privacy and the
Constitution, 86 MINN. L. REV. 1137 (2002); Melissa B. Coffey, Administrative Inconvenience
and the Media's Right to Copy Judicial Records, 44. B.C. L. REv. 1263 (2003); MATTHEw
BUNKER, JUSTICE AND THE MEDIA: RECONCILING FAIR TRIALS AND A FREE PRESS (1997);

Kathleen K. Olson, CourtroomAccess After 9/11: A PathologicalPerspective, 7 COMM. L. &
POL'Y 461 (2002); Natalie Gomez-Velez, Internet Access to Court Records-BalancingPublic
Access and Privacy, 51 LOY. L. REV. 365, 371 (2005); Lynn Boberlander, A FirstAmendment
Right of Access to Affidavits in Support of Search Warrants, 90 COLuM. L. REV. 2216 (1990);
Arthur R. Miller, Confidentiality,ProtectiveOrders and PublicAccess to the Courts, 105 HARV.
L. REV. 427 (1991); Sarah Henderson Hutt, In Praiseof Public Access: Why the Government
Should Disclose the Identities of Alleged Crime Victims, 41 DUKE L.J. 368 (1991); Anne E.
Cohen, Access to PretrialDocuments Under the First Amendment, 84 COLUM. L. REV. 1813
(1984); Armindo B. Bepko, Public Availability or PracticalObscurity: The Debate Over Public
Access to Court Records on the Internet, 49 N.Y.L. SCH. L. REV. 967 (2005); Nicole J. Dulude,
Unlocking America's CourthouseDoors, 11 ROGER WILLIAMS U.L. REV. 193 (2005); Richard J.
Peltz et al., The Arkansas Proposal on Access to Court Records: Upgrading the Common Law
with ElectronicFreedom ofInformation Norms, 59 ARK. L. REv. 555 (2006).
81. Richmond Newspapers v. Virginia, 448 U.S 555, 564 (1980) (holding that the First
Amendment guarantees the public a right of access to criminal trials, because the public
historically has enjoyed such a right and, because a trial benefits from public scrutiny); PressEnter. v. Superior Court of Cal. (Enter. I), 464 U.S. 501, 508 (1984) (extending the First
Amendment right of access to jury selection); Press-Enterprise v. Superior Court of Cal. (Enter.
II), 478 U.S. 1, 9 (1986) (extending the First Amendment right of access to preliminary
hearings).
82. Richmond Newspapers, 448 U.S at 564; Enter. I, 464 U.S. at 508; Enter. II, 478 U.S.
at 9.
83. Nixon v. Warner Commc'ns, 435 U.S. 589, 597 (1978) (holding that the public did
enjoy a common law right of access to court records).
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notion that public access supports the proper functioning of the justice
system. None of the cases specifically addressed access to criminal
discovery, though one U.S. Supreme Court decision addressed in the
proceeding section does. A handful of lower federal court decisions
have more directly discussed access to criminal discovery records.
These cases are also addressed below.
A. The Supreme Court and Access to Civil Discovery
In 1984, the U.S. Supreme Court entertained a challenge from a
newspaper seeking access to documents exchanged by the parties in a
federal civil suit pursuant to the discovery provisions of the Federal
Rules of Civil Procedure.84 More specifically, Seattle Times Co. v.
Rhinehart involved a trial court's decision to prohibit a newspaper
defendant from publishing information obtained through discovery
during a defamation suit against the newspaper in light of the privacy
claims of the opposing party.8 5 The plaintiffs in the defamation suit
sought a protective order barring release of the discovery materials,
arguing that their privacy would be implicated if defendant newspaper
disseminate the materials the newspaper obtained through
was able to
86
discovery.
A unanimous Court ultimately agreed and ruled that a litigant does
not have a First Amendment right to disseminate materials obtained
through the civil pretrial discovery process. In reaching this decision
the Court declared that discovery is not a public portion of a civil trial.'4
History shows, the Court said, that civil discovery proceedings were not
89
open historically, nor were they open as a matter of modem practice.
Instead, civil discovery procedures are conducted in private, according
to the Court. 90 Even further, since much of the material exchanged
during civil discovery may only be "tangentially related to the
underlying cause of action," any restraints imposed on dissemination of
that information does not affect a "traditionally public source of
information." 9 1 Overall, the Court upheld the protective order that
prohibited the disclosure of information obtained via the civil discovery
92
process based on a "showing of good cause."
84.
85.
86.
87.
88.
89.
90.
91.
92.

Seattle Times Co. v. Rhinehart, 467 U.S. 20, 22 (1984).
Id.
Id. at 30.
Id. at 22.
Id. at 33.
Id.
Id.
Id. at 33.
Id. at 37.
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B. Access to CriminalDiscovery as the Lower FederalCourts See It
Building mainly upon the U.S. Supreme Court's decision in Seattle
Times, one federal intermediate appellate court and two federal trial
court decisions have denied any third-party access rights to criminal
discovery records. First, in 1986, the U.S. Court of Appeals for the
Eleventh Circuit ruled in United States v. Anderson that "discovery is
neither a public process nor typically a matter of public record."9 Nor
are discovery documents considered judicial records. 94 Rather, since
discovery's sole purpose, be it civil or criminal, is to prepare litigants
for trial, it is "essentially a private process."05 Citing fears that
"voluntary discovery" could be "chilled," the Court cautioned against
discouraging liti ants from disclosing details by allowing public access
to those details. In the end, the Court denied the public the right to
access discovery materials.9 7
Second, in United States v. Martin, the U.S. District Court for the
Central District of Illinois determined that criminal discovery materials
have traditionally been unavailable to the public and also declared that
neither the common law nor First Amendment presumption of access
applies to discovery. 98 The court then went a step further, stating that
any decision granting the public access to criminal discovery would
render the Seattle Times decision "superfluous." 99
Finally, the U.S. District Court for the District of South Carolina,
while differentiating between records that are part of dispositive court
actions and those that play no role in the adjudicative process, ruled that
discovery materials fall in the latter group and thus no First Amendment
or common law access right attaches. The U.S Court of Appeals for
the Third Circuit seems to support this conclusion, holding that
materials exchanged during discovery become judicial materials only
when they are filed with the court in conjunction with a motion. 01
Overall, unless a record exchanged during the discovery process is
later filed with the court or used to support a dispositive motion, federal
courts weighing in on the matter are unwilling to attach a First
Amendment or common law access right to the material.

93.
94.
95.
96.
97.
98.
99.
100.
101.

United States v. Anderson, 799 F.2d 1438, 1441 (11th Cir. 1986).
Id
Id.
Id.
Id. at 1442.
United States v. Martin, 38 F. Supp. 2d 698, 705 (C.D. Ill. 1999).
Id. at 706.
United States v. Van Hipp, 1997 U.S. Dist. LEXIS 24115, at *3 (D. S.C. 1997).
United States v. Wecht, 484 F.3d 194, 209 (3d Cir. 2007).
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REVIEW

Upon thorough review of state constitutional law, case law, statutes,
and court rules, it appears that no state other than Florida specifically
allows any access at all to criminal discovery records. The Casey
Anthony saga highlights the vast access allowed in Florida. Of the
remaining fifty jurisdictions (forty-nine states and the District of
Columbia), only one other state allows some level of access to ciriminal
discovery records, and it does so through judicial opinion. Twenty-three
states deny access outright through case law, a rule of procedure, or a
public records exemption. Four states are unclear as to whether access is
either granted or denied, and twenty-two states fail to mention any
standard that can be or has been applied to grant or deny public access
to criminal discovery. No state, not even Florida, has a constitutional
provision that specifically addresses public access to the criminal
discovery process.
A. Florida:In a Class of its Own
Records provided to a defendant in a criminal case are accessible
under Florida's public records law, 102 because "[d]ocuments given or
required by law or agency rule to be given to the person arrested" are
excluded from the public records exemption that covers criminal
investigative information. This presumption of access is rebuttable,
however, since a court may order that specific information be
maintained confidentially until released at trial in order to protect a
witness against defamation or a threat to his or her security, and to
03
prevent damage to the prosecution's ability to try a codefendant.' In
addition, Florida's rule of criminal procedure controlling the criminal
discovery process permits a judge to enter a protective order restricting
or deferring disclosures for cause. 104 Even further, the Florida Supreme
Court requires that access to criminal discovery records be balanced
against the constitutional guarantees of a fair trial and due process.
The Florida Supreme Court has specified that the right of access to
discovery records was statutorily created and does not rely on any First
102. FLA. STAT.

§ 119.011(3)(c)(5)(2008).

103. Id.
104. FLA. R. CRIM P. 3.220. See also Florida Freedom Newspapers, Inc. v. McCrary, 520
So. 2d 32, 35 (1988) (upholding the use of this provision to deny access to criminal discovery
records). Any closure provision employed under the Rules of Criminal Procedure must pass the
Lewis test developed by the Florida Supreme Court, passing only if 1) closure is necessary to
prevent a serious and eminent threat to justice; 2) there are no alternatives, other than a venue
change, to protect a defendant's constitutional fair trial rights; and 3) closure is effective by the
least restrictive means. Miami Herald Pub. Co. v. Lewis, 426 So. 2d 1, 6 (Fla. 1982).

105. Fla. Freedom Newspapers, Inc. v. McCrary, 520 So. 2d 32, 32 (1988).
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Amendment or common law rights of access. o0 Delving into the
legislative intent of the statutory provision in 1985, Florida's Fourth
District Court of Appeal in Bludworth v. Palm Beach Newspapers, Inc.
found that the legislature had numerous opportunities to exclude
criminal discovery records from disclosure.
Bludworth involved a
refusal by the Florida State Attorney's Office to release to media
organizations documents provided to the defense pursuant to a
discovery request despite the organizations' filing of several public
records requests.' The trial court ordered the state attorne to release
"all information already shared with defense counsel." 0 The state
attorney refused, arguing that the statutory provision, requiring that
discovery records exchanged by the parties in a criminal case be made
available to the public, should be read narrowly to only allow access to
information that "shows the basis for the person's arrest," not to
everythi shared with the defendant pursuant to the criminal discovery
process.
The appellate court disagreed, recognizing that the legislature
enumerated a list of exemptions to the public records act and that these
exemptions should be read to enhance access whenever possible."' This
list included an exemption that specifically excluded criminal discovery
records from any access exemption. Since the legislature can enact
further exemptions at its desire, courts have been cautious to issue any
judicial access exemptions.1 2 The court found that by choosing not to
specifically exclude discovery records from the criminal investigative
information exemption, the legislature likely believed there was no
longer a need for secrecy once the materials were exchanged with the
defendant." 3
Because Floridians' public access to criminal discovery rights is
grounded in legislative enactment, it is subject to amendment at any
time by the legislature. However, as it currently stands, once items are
provided to a criminal defendant during the pretrial phase of a criminal
case, the records are presumed public, and affirmative steps must be
taken for access to be denied."14
106.
107.
1985).
108.
109.
110.
111.
disclosure
112.
113.
114.
disclosure

See, e.g., id.
Bludworth v. Palm Beach Newspapers, Inc., 476 So. 2d 775, 779 (Fla. Dist. Ct. App.
Id. at 777-78.
Id. at 778.
Id.
Id. at 779 (recognizing "that when in doubt the courts should find in favor of
rather than secrecy." Id. n.1).
Id.
Id (citing Satz v. Blankenship, 407 So. 2d 396, 398 (Fla. Dist. Ct. App. 1981)).
On March 5, 2010, Florida's Fifth District Court of Appeal held that the mere
of materials that qualify as exempt under Florida's public records law to a criminal
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B. Rhode Island
Only one other state, Rhode Island, comes close to specifically
providing for a right of access to criminal discovery records. This right
of access, however, does not emanate from a legislative enactment.
Rather, it is derived from a judicial decision that balances the right of
access to documents generated during the criminal discovery process
against the interests supporting closure.
In 1985, in State v. Cianci,"t5 the Rhode Island Supreme Court
decided a case specifically challenging the sealing of pretrial discovery
records by a trial court. In Cianci, authorities charged the former mayor
of Providence with multiple felonies. 116 Both the prosecution and
defense requested that any materials exchanged pursuant to discovery
"be sealed from the public" to safeguard the defendant's fair trial
rights." 7
The trial court entered an order sealing the discovery materials
8
without a hearing and several media outlets challenged that closure."
The Rhode Island Supreme Court defined the specific issue on appeal as
whether the press and public have a right to access documents obtained
through the pretrial discovery process.' 19 Without explicitly deciding
this issue, the court developed a four-part test, based on U.S. Supreme
Court access decisions, that a Rhode Island. trial court should utilize
before "closure is justified." 20
First, a protective order must be narrowly construed to achieve the
protection sought.12 1 Second, closure "must be the only reasonable
alternative." 22 Third, the closure order must allow for access to parts of
the record that are not subject to the order.123 Finally, the trial court
24
must provide an explanation of the need for a closure order.' In this
instance, the court remanded the case to the lower court for "a more
thorough inquiry" based on this four-part test.12 5 This specific challenge
defendant pursuant to discovery does not necessarily "extinguish" the record's exempt status
when the records custodian denies access to the record based on a statutory exemption.
Rameses, Inc. v. Demings, 29 So. 3d 418 (Fla. Dist. Ct. App. 2010). Further research and
analysis is necessary to determine the impact this may have on the overall access to discovery
right in Florida.
115. State v. Cianci, 496 A.2d 139 (R.I. 1985).
116. Id. at 141.
117. Id
118. Id.
119. Id. at 142.
120. Id. at 144.
121. Id.
122. Id.
123. Id.
124. Id.
125. Id. at 145.
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was later rendered moot when former mayor Cianci pled no contest to
one count of assault with a deadly weapon and one count of simple
assault.12 6 Cianci received a five-year suspended prison sentence. 27
Though the Rhode Island Supreme Court did not recognize a specific
right of access to criminal discovery records, it did require the party
seeking to seal discovery documents from public view to submit a
closure motion to the trial court. Even further, Cianci required the
closure motion to be analyzed under the state Supreme Court's four-part
standard to ultimately determine whether items shared during discover
are available to the public. This is to be done on a case-by-case basis.1
C. No Access for You!
1. Public Records Exemptions Construed to Deny Access to Criminal
Discovery Records
Each of the jurisdictions analyzed, including Florida and Rhode
Island, provides for a statutory right of access to several categories of
information held by its government agencies through its relevant public
records laws. 129 All of these laws contain exemptions and all preclude at
least some access to investigative records.' 3 0 Investigative records' 3 1 are
highly valuable to a journalist reporting on a crime because they "allow
reporters to review each step in the investigative process."' 32 Many of
the records exchanged during criminal discovery qualify as
investigative records and will therefore remain inaccessible without a
provision s ecifically granting access to records exchanged during
discovery. The extent to which a state's investigative records public
records exemption effects criminal discovery is beyond the scope of this
research.
However, while each state has some type of public records
exemption denying access to investigative records, eleven states include
a more specific exemption that likely precludes access to criminal
discovery records. These provisions exempt from disclosure materials
126. Id. at 141-42.
127. Id. at 149.
128. Id. at 144-45.
129. For a thorough review of these provisions, see, e.g., Reporter's Committee for
Freedom of the Press, Open Government Guide, available at http://www.rcfp.org/ogg/ (last
visited Apr. 1, 2010). For a general discussion on state access laws, see, e.g., id.
NEWSGATHERING AND THE LAW.

130. See id Reporter's Committee for Freedom of the Press.
131. These include, but are not limited to, police reports, witness statements, physical
evidence, and crime scene photos.
132. Davis, supra note 36, at 297.
133. See supra Part II (discussing the pretrial criminal discovery process).
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generated and maintained in preparation for litigation or relating to
pending litigation. As Part II explained, discovery records are materials
specifically compiled, maintained, and exchanged for the sole purpose
of preparing and adjudicating criminal matters. 4
California's public records law specifically exempts items pertaining
to pending litigation in which a public agency is a party, at least until
that litigation "has been adjudicated or otherwise settled." 35 During a
criminal prosecution, the state is a party to the case, and thus any
records pertaining to a pending criminal prosecution are exempt from
the public records act. Discovery records are generated, collected, and
exchanged for the sole purpose of criminal litigation. Therefore, it
seems that this public records exemption would prohibit public access.
No case law could be found that applied this exemption to allow or deny
access to materials generated through the criminal discovery process.
Georgia's public records exemptions specifically deny access to
"law enforcement, prosecution and regulatory agenc[y]" records
Though "initial" police and
pertaining to pending prosecutions.'
37
records exchanged
discovery
exempt,'
accident reports are not
between the prosecution and the defense appear to fall within the
category of prosecution records pertaining to criminal prosecutions;
and, therefore, discovery records are exempt from access under
Georgia's public records laws. No case law could be found that applied
this exemption specifically to allow or deny access to materials
generated through the criminal discovery process.
In Louisiana, a public records exemption applies specifically to the
records held by district attorneys, law enforcement agencies,
correctional agencies, intelligence agencies, and communications
districts "pertaining to any pending criminal litigation or any criminal
litigation which can be reasonably anticipated."' 3 8 The exemption

134. See supra Part II.
135. CAL. Gov'T. CODE

136. GA. CODE ANN.

§

6254(b) (2008).

§ 50-18-72(a)(4) (2009). This provision, in pertinent part, states that:

Public disclosure shall not be required for records that are: Records of law
enforcement, prosecution, or regulatory agencies in any pending investigation
or prosecution of criminal or unlawful activity, other than initial police arrest
reports and initial incident reports; provided, however, that an investigation or
prosecution shall no longer be deemed to be pending when all direct litigation
involving said investigation and prosecution has become final or otherwise
terminated.
Id.
137. Id.
138. LA. REV. STAT. ANN.

§ 44:3(A)(1)

(2008).
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expires once the litigation is completed.13 9 Once again, criminal
discovery records obviously pertain to pending criminal litigation, and
are also typically in the possession of the prosecutor trying the case. As
such, it would appear that criminal discovery records are exempt from
Louisiana's public records laws. This exemption is subject to one
limitation, however, as any record "shall" become available, upon
request, to the immediate family of an individual who died by "other
than natural causes." 40 No case law could be found that applied this
exemption specifically to allow or deny access to materials generated
through the criminal discovery process.
Missouri's public records law "authorizes" government agencies to
deny access to records relating to "legal actions, cause of actions, or
pending litigation" in which a public governmental body is involved.14 1
Again, since criminal cases are prosecuted by the state, it appears to be
litigation involving a government body and thus subject to the public
records exemption. No case law could be found that applied this
exemption specifically to allow or deny access to materials generated
through the criminal discovery process.
Oregon approaches its exemption a little differently than the states
already addressed. Though it too exempts records pertaining to pending
and reasonably anticipated litigation involving a public body,142 another
provision specifically exempts "investigatory information compiled for
criminal law purposes."1 4 3 These records are presumptively closed but
could become accessible if "the public interest requires disclosure."l44
Criminal discovery materials appear to be within the scope of both
exemptions; however, no case law could be found that applied these
exemptions specifically to allow or deny access to materials generated
through the criminal discovery process.
In Wyoming, the records exemption applies both to "records of
investigations" and "investigatory files" compiled "for prosecution
purposes."l45 Much of what the prosecutor provides to a defendant
pursuant to discovery, as discussed in Part II, will likely qualify as
investigative records used for prosecution purposes, and is thus subject
to this exemption to the public records laws. No case law could be
found that applied this exemption specifically to allow or deny access to
materials generated through the criminal discovery process.
139.
140.
141.
142.
143.
144.
145.
146.

Id. "[U]ntil such litigation has been finally adjudicated or otherwise settled . . .
Id. § 44:3.
Mo. ANN. STAT. § 610.021 (1) (2008).
OR. REV. STAT. § 192.501 (1) (2009).
Id. § 192.501(3).
Id. § 192.501.
WYO. STAT. ANN. § 16-4-203(b)(i) (2009).
Id.
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Delaware's Public Records Exemption 9 prohibits public access to
records pertaining to pending or potential litigation not yet part of a
court file.147 As previously discussed, discovery records unquestionably
contain documents pertaining to pending litigation, and typically do not
become part of a court file just by being exchanged during the pretrial
discovery process.14 8 No case law could be found that applied this
exemption specifically to allow or deny access to materials generated
through the criminal discovery process.
Ohio's exemption applies directly to "trial preparation records," 4 9
defined to include records compiled for pending and reasonably
anticipated criminal litigation.' 5 0 The Supreme Court of Ohio applied
this exemption directly to criminal discovery records, ruling in 1997 in
State ex rel. WHIO-TV-7 v. Lowe that discovery records fall under this
public records exemption despite being provided to the defense.' 51 In
Lowe, local media outlets covering a murder case sought access to
defendants' statements, photographs, police reports, a witness list, and
scientific test results exchanged during the pretrial discovery process
under the state's public records act.152
In denying such access, the Supreme Court of Ohio discussed the
non-public nature of the criminal discovery process while also noting
that documents collected throughout the process are not "judicial
records." 53 Relying on the U.S Supreme Court's decision in Seattle
Times Co. v. Rhinehart, the court declared discovery an essentially
private process with the sole purpose of assisting in trial preparation.
It then went even further, declaring that allowing public access to
materials solely because they were provided to the defense would "have
a chilling effect for the parties' search for and exchange of information"
during the discovery process since litigants would likely limit any
voluntary disclosure, resulting in an increased "misunderstanding and
surprise for the litigants and the trial judge." 55 In other words, public
access to criminal discovery records would adversely affect the
administration of the judicial process, according to the Supreme Court
of Ohio.
Though the exemption is not found in the legislatively enacted
public records act, Vermont also restricts access to criminal discovery
147. DEL. CODE ANN. tit. 29, § 10002(g)(9) (2008).
148. See supra Part II. Items become part of a court file when they are involved with
dispositive motions and are filed with the court or presented in open court.
149. Omo REV. CODE ANN. § 149.43 (a)(1)(G) (2009).
150. Id. § 149.43(a)(4).
151. State ex rel. WHIO-TV-7 v. Lowe, 673 N.E.2d 1360 (Ohio 1997).
152. Id. at 1363.
153. Id.

154. Id.
155. Id. at 1363-64.
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records through a public access exemption. Part (b) of Rule 6 of
Vermont's Rules for Public Access to Court Records, part of Vermont's
Court Rules, contains exceptions to public access.' 56 Exception 9
explicitly provides that "[t]he public shall not have access to . . . records

produced or created in connection with discovery in a case in court."' 57
No case law could be found that applied this exemption specifically to
allow or deny access to materials generated through the criminal
discovery process.
2. Discovery Custody Provision Construed to Deny Access to Criminal
Discovery Records
The American Bar Association (ABA) recommended that discovery
materials remain in the "exclusive custody" of the attorney in the
second edition of its Standards for Criminal Justice: Discovery and
Trial by Jury promulgated in 1978.1ss It stated that "[a]ny material
furnished to an attorney pursuant to these rules shall remain in his
exclusive custody and be used only for the purposes of conducting his
side of the case." This provision was removed in the Third Edition,
published in 1993, in recognition of the fact that defense attorneys may
need to provide certain documents for independent analysis in order to
vigorously represent their client.159 The current standard still requires
that materials be used for the "sole purpose of preparation and trial of

the case."'

60

Despite the custody provision being removed from the current ABA
standards, rules modeled after the custody provision remain on the
books in twelve states. These provisions, found exclusively in the
respective states' criminal procedure rules defining the pretrial
discovery process, effectively limit the ability for attorneys to disclose
documents generated and exchanged during discovery to third parties
including the media. The states with such a provision include Alaska,16f
Arkansas,162 Arizona, ' Colorado, M Hawaii, 1s Minnesota,166

156. VT. R. PUB. Acc. CT. REc.
157. Id.

§ 6(b).

158. CRIMINAL JUSTICE DISCOVERY STANDARDS, supra note 68.

159. Id.
160. AMERICAN BAR ASSOCIATION, supra note 61.
161. ALASKA R. CRIM. P. 16(d)(3).

162. ARK. R. CRiM. P. 19.3.
163. 16A A.R.S. R. Crim. Proc. 15.4(d) (stating that "[a]ny materials furnished . . .
pursuant to this rule shall not be disclosed to the public. . .
164. COLO. R. CRIM. P. 16(I1)(c).
165. HI. R. PENAL P. 16(e)(3).
166. MINN. R. CRiM.P. 9.03(4).
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Mississippi,167 Montana,168
New Jersey,169 Vermont,170 and
7
1
Washington.
No case law in which a court referred to a state's custody provision
to specifically deny a third party's access to criminal discovery records
request could be found in any of these states except for Washington.
There, in 2002, the Washington Court of Appeals held that the workproduct privilege is not waived simply because a particular document is
exchanged with the defendant pursuant to pretrial discovery.17 2 The
court used Washington's custody provision mentioned above to support
its holding, describing the custody provision as a "safeguard" that
"expressly limits use of the disclosed materials." 73
3. A Dynamic Duo: Two States with Both a Custody Provision and a
Public Records Exemption
Texas 74 and Illinois 75 both have a discovery custody provision in
their respective rules of procedure.' 7 6 Both states also specifically
exempt records pertaining to pending litigation involving government
bodies from their respective public records laws.177
First, in Texas, the custody provision goes beyond that
recommended by the ABA's 1978 Second Edition discovery standards,
and requires that any disclosure provided to the defense occur in the
presence of a representative of the state, while also specifying that the
discovery process does not "authorize the removal of such evidence
from the possession of the state." 78 The Texas public records law
exemption applies specifically to criminal litigation information
involving the state' and runs until all post-conviction remedies are
exhausted. 8 0
Illinois, like Texas, limits custody of materials exchanged during the
criminal discovery process to only opposing counsel,"" while also
167.
168.
169.
170.
171.
172.

Miss. URCCC 9.04(f).
MONT. CODE ANNo. § 46-15-326 (2008).
N.J. CT. R. 3:13-3.
VT. R. CRIM. P. 16.2(c).
WA. CR. R. 4.7(g)(3).
Limstrom v. Ladenburg, 39 P.3d 351, 358 (Wash. Ct. App. 2002).

173. Id. at 357.
174. TEX. CODE CRIM. PRoc. ANN. art. 39.14 (2009).

175. ILL. Sup. CT. R. 415(c) (2008).
176. TEx. CODE CRIM. PROc. art. 39.14(a) (2009); ILL. SUP. CT. R. 415 (c).
177. TEX. Gov'T CODE § 552.103 (2009); 5 ILL. COMP. STAT. 140/7(1)(n) (2008).
178. TEx. CODE CRIM. PROc. art. 39.14(a) (2009).

179. TEx. Gov'T CODE § 552.103(a) (2009).
180. Id. § 552.103(b) (2009).
181. ILL. SUP. CT. R. 415(c).
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providing for an exemption in its public records law preventing criminal
discovery records from becoming public.' 82 The Illinois public records
exemption prohibits access to materials compiled by a public body
pertaining to criminal litigation.183 No case law in either Illinois or
Texas was found applying the exemptions to specifically deny access to
criminal discovery records, nor were any cases found that utilized the
custody provisions to deny a third party's request seeking access to
criminal discovery records.
4. Judicial Decisions Preventing Access to Criminal Discovery Records
Both Virginia and North Carolina, via case law, prohibit public
access and inspection of criminal discovery records. The North Carolina
Supreme Court, in Piedmont Publishing v. City of Winston-Salem,
upheld a lower court ruling that denied a newspaper access to
recordings gathered by the Winston-Salem Police Department.' 84 These
recordings were generated pursuant to a criminal investigation, and later
became part of the state's file in a pending criminal action. 8 5 The
newspaper sought access to the recordings under North Carolina's
Public Records Act, arguing that because they were gathered by a state
law enforcement agency, and were part of the state's file in a criminal
investigation, the public was entitled to access.186
The North Carolina Supreme Court denied this claim, reasoning that
"[i]f the Public Records Act applies to information the state procures for
use in a criminal action," a criminal defendant could utilize the act to
enjoy "much more extensive discovery" than North Carolina's
discovery rule provides. 8 7 In other words, the defendant, through a
Public Records Act request, could obtain information that discovery
does not usually compel the state to provide to a defendant. Because,
according to the court, the discovery rule applies specifically to criminal
investigative files while the Public Records Act pertains to public
records generally, the more specific statute shall be applied.' 8 8 Thus, the
North Carolina Supreme Court held that records maintained by the state
in preparation for a criminal trial are subject only to North Carolina's
criminal discovery rule and not to the Public Records Act.
182. 5 ILL. COMP. STAT. 140/7(l)(n) (2008).

183. Id.
184. Piedmont Publ'g Co. v. City of Winston-Salem, 434 S.E.2d 176, 178 (N.C. 1993).
185. Id. at 177.
186. Id.
187. Id.
188. "One canon of construction is that when one statute deals with a particular subject
matter in detail, and another statute deals with the same subject matter in general and
comprehensive terms, the more specific statute will be construed as controlling." Id. at 177-78
(citing Food Stores v. Bd. of Alcoholic Control, 151 S.E.2d 582 (1966)).
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The Virginia Court of Appeals, the state's intermediate appellate
court, utilized the U.S. Supreme Court's reasoning in Seattle Times v.
Rhinehart'8 9 to hold that the public enjs no constitutional right of
The Virginia case involved
access to criminal discovery documents.
the media seeking access to the discovery documents generated during
the pretrial process of a murder case.191 The trial court denied access,
finding that the records in question, characterized as "private medical
and psychological records," had not been traditionally open for public
inspection.192 Nor did public access to such records enhance the
functioning of justice.193 The Virginia Court of Appeals agreed.194 The
court stated that discovery is essentially a private process utilized only
to assist in trial preparation.195 It reasoned that discovery has
traditionally been a closed process, and opening it would not play a
significant role in the administration ofjustice.' 96 Thus, according to the
Court of Appeals, public access with criminal discovery records fails
the two-prony test developed by the U.S. Supreme Court in PressEnterprise II. 9 As such, discovery records are not open to public
access.
5. The Odd-Ball Jurisdictions
Four states-Maryland, New York, Oklahoma, and Utah-do not
specifically address access to criminal discovery records. However, the
states do have variations of the public records litigation exemptions and
custody restrictions within the discovery rules that are less stringent and
do not necessarily preclude public access to criminal discovery records.
First, Maryland's rule of criminal procedure defining the criminal
discovery process specifies that criminal "discovery material shall not
be filed with the court."' 9 8 Minnesota, which specifically denies public
access to criminal discovery records through a public records
exemption, has a similar provision to the one that places Maryland in

189.
discovery
190.
191.
192.
193.
194.
195.
196.
197.
198.

467 U.S. 20 (1984) (holding that there is no constitutional right of access to civil
records).
In re Worrell Enters., Inc., 419 S.E.2d 271 (Va. Ct. App. 1992).
Id.
Id. at 273.
Id.
Id.
Id. at 275-76.
Id. at 275.
Id.
MD. CODE ANN., CRIM. PROC. 4-262(k).
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this group of four states. 199 The Maryland enactment seems to impose a
hurdle on anyone seeking public access to the items exchanged during
discovery, because discovery records can never be subject to the
public's common law right of access to judicial records if they do not
become part of the case file. 20 0 However, no case law could be found
specifically denying public access to pretrial criminal discovery records
based on this provision in either Maryland or Minnesota.
The second state with no legal provision directly addressing access
to discovery records is New York. New York's custody provision
provides that a discovery order "may" require that the materials
exchanged remain in the "exclusive possession of the attorney for the
discovering party" and be used only for the prosecution or defending of
charges. 20 Other states' custody provisions that are modeled directly
after the now-expired ABA standard, mandate the custody restriction,
whereas New York's stipulation merely permits an order restricting
possession to opposing counsel. Without such an order, case law in New
York suggests that criminal discovery records may qualify as judicial
records, and may thus be subject to the common law right of access to
court records defined by the U.S. Supreme Court in Nixon, as
recognized by the courts of New York.2 02 In 1993, the Supreme Court
of New York's Appellate Division, an intermediate appellate court,
noted in dicta that, "arguably," discovery materials are subject to the
common-law right of access to court records recognized in state
courts.203 Ultimately, in a case not specifically challenging the granting
or denying of access to criminal discovery materials, the court ruled that
the party seeking the closure of court records has the burden "to show
that the public's right of access is outweighed by competing
interests."204 Because it is buried in dicta, this recognition cannot be
considered as presuming access to criminal discovery materials under
common-law court records access rights.
Third, in Oklahoma, per the state's public records exemption, district
attorneys "may" keep litigation files confidential. Again, this exemption
merely permits lawyers working for the state, including prosecutors, to
preclude access to their files, if they choose.205
However, it does not
206
outright deny the public access to these files.
199. MINN. R. CRiM. P. 9.03(9). "Unless the court orders otherwise for the purpose of a
hearing or trial, discovery disclosures made pursuant to Rule 9 shall not be filed under the
provisions of Rule 33.04."
200. See Nixon v. Warner Comnc'ns, 435 U.S. 589 (1978).
201. N.Y. CRIM PROC. LAW § 240.50(2) (2009).
202. People v. Burton, 189 A.D.2d 532 (N.Y. App. Div. 1993).
203. Id. at 535.
204. Id. at 536.
205. OKLA. STAT. tit. 51, § 24A.12 (2009).
206. Id.
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Finally, Utah's criminal procedure rules providing for pretrial
criminal disclosure allow the prosecution and defense to agree to
"reasonable limitations" regarding the dissemination to third parties of
the materials exchanged during the process. 2 07 Once again, this rule
only allows for the attorneys to enter into an access-limiting agreement,
and therefore it does not specifically deny access to the records.20 8
6. The Silent Jurisdictions
The twenty-two remaining jurisdictions have not codified a public
records exemption applying to litigation material that can be construed
to preclude access to criminal discovery records, nor have they
restricted custody of the material in their respective court rules defining
the criminal discovery process. These "silent" jurisdictions are
Alabama, Connecticut, the District of Columbia, Idaho, Indiana, Iowa,
Kansas, Kentucky, Maine, Massachusetts, Michigan, Nebraska, Nevada,
New Hampshire, New Mexico, North Dakota, Pennsylvania, South
Carolina, South Dakota, Tennessee, West Virginia, and Wisconsin.
Likewise, no case law specifically granting or denying access to
criminal discovery could be found throughout these jurisdictions.
D. Summary
Overall, only two states, Florida and Rhode Island, directly provide
for access to criminal discovery materials. The legislature codified a
Floridian's right of access, while a Rhode Islander's access right derives
from case law. Of the twenty-five states that deny public access to
criminal discovery records, eleven states do so through public records
law exemptions, twelve limit the custody of discovery materials through
rules of criminal procedure, and the remaining two use case law to deny
the public access to criminal discovery records. Finally, four states
appear to neither explicitly deny nor grant access to criminal discovery
records, and twenty-two are completely silent on the matter.
STATE-BY-STATE ACCESS LIST
State
Alabama
Alaska
Arizona
Arkansas

Access?
n/a
No
No
No

207. UTAH R. CRIM. P. 16(e).
208. Id.

Cite
n/a
Alaska R. Crim. P. 16.
Ariz. R. Crim. P. 15.4
Ark. R. Crim. P. 19.3.
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California
Colorado
Delaware
Florida
Georgia
Hawaii
Idaho
Illinois

No
No
No
Yes
No
No
n/a
No

Indiana
n/a
Iowa
n/a
Kansas
n/a
Kentucky
n/a
Louisiana
No
Maine
n/a
Maryland
Maybe
Massachusetts n/a
Michigan
n/a
Minnesota
No
Mississippi
No
Missouri
No
Montana
No
Nebraska
n/a
Nevada
n/a
New
Hampshire
n/a
New Jersey
No
New Mexico
n/a
New York
Maybe
N. Carolina
No
N. Dakota
n/a
Ohio
No
Rhode Island
Yes
S. Carolina
n/a
S. Dakota
n/a
Tennessee
n/a
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Cal. Gov't Code § 6254
Colo. R. Crim. P. 16
Del. Code Ann. tit., § 10002
Fla. Stat. § 119.011
Ga. Code Ann. § 50-18-72
Haw. R. Penal P. 16
n/a
Ill. Sup. Ct. R. 415;
5 Ill. Comp. Stat. 140/7
n/a
n/a
n/a
n/a
La. Rev. Stat. 44:3
n/a
Md. R. Crim. P. 4-262
n/a
n/a
Minn. R. Crim. P. 9.03.
Miss. URCCC 9.04
Mo. Rev. Stat. § 610.021
Mont. Code Anno. § 46-15-326
n/a
n/a
n/a
N.J. Ct. R. 3:13-3.
n/a
N.Y. Crim Proc. Law § 240.50
434 S.E.2d 176 (N.C. 1993).
n/a
673 N.E.2d 1360 (Ohio 1997).
496 A.2d 139 (R.I. 1985).
n/a
n/a
n/a
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Texas

No

Utah
Vermont
Virginia
Washington
W. Virginia
Wisconsin
Wyoming

Maybe
No
No
No
n/a
n/a
No
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Tex. Code Crim. Proc. art. 39.14;
Tex. Gov't Code § 552.103
Utah R. Crim. P. Rule 16
Vt. R. Crim. P. 16.
419 S.E.2d 271 (Va. App. 1992).
Wash. Ct. R. 4.7
n/a
n/a
Wyo. Stat. Ann. § 16-4-203

V. ACCESS TO DISCOVERY:

ANALYSIS AND CONCLUSIONS

The fact that so few states permit access to criminal discovery
records, coupled with the lack of apparent U.S. Supreme Court and
lower federal court support, suggests that it will be a long time-if
ever-before the public experiences substantially enhanced access in
most jurisdictions.
Criminal discovery is a relatively new aspect of the criminal justice
process. Throughout much of its young history, the disclosure
contemplated by the criminal discovery process has often taken place
behind closed doors. The materials exchanged often remain concealed
from the public until brought into court, for example, as evidence or as
support for a motion before a trial court. Prosecutors and defense
counsel often exchange discovery materials informally, without
resorting to the codified discovery rules. 209 The parties may avoid
seeking a court order compelling discovery and remain "outside the
210
purview of the court by making informal requests of each other."
This type of discovery, taking place beyond the confines of judicial
proceedings,2 sometimes occurs "as part of the give and take of plea
bargaining." 1 Given that the great majority of cases are disposed of by
plea agreement, access to the criminal discovery records may be the
only way to access information on those cases.
The plethora of records exchanged during discovery often contains
some of the evidence that will be admitted at trial and much information
that will not be discussed in open court. The prosecution and defense
typically share relevant information that will eventually play a useful
role in the adjudication process, as well as less relevant information

209. WEAVER ET AL., supra note 71, at 343.
210. Id. at 344.
211. Id.
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they either will not or cannot use.2 12 If neither party submits an item
exchanged during discovery into evidence, that item likely remains
outside of the court file, and is not subject to the common law right of
access recognized by the U.S. Supreme Court in Nixon.213 Therefore,
unless criminal discovery records become part of the court file, the
public is not likely to see material that could be important to the case,
under the common law.
A more likely avenue of access is the First Amendment presumption.
The U.S. Supreme Court has established a First Amendment right of
access to criminal court proceedings, based both on a historical tradition
of openness and the role public oversight plays in the judicial
proceeding. 2 14 Criminal discovery has not historically been open in
jurisdictions across the country, and, for the most part, it still remains
closed. Because criminal discovery is a relatively new pretrial criminal
procedure, the First Amendment access test's first prong, based partly
on the history of openness for specific kinds of judicial proceedings,
creates a barrier to an extension of First Amendment access to criminal
discovery.
Other comparatively recent adjudicatory tools, as well as possible
future tools and processes, will find it difficult to fit within the
protection of the First Amendment access right unless the U.S. Supreme
Court adjusts its standard to accommodate an ever-evolving criminal
justice system. For example, with the increasing dependency of the
court system on pretrial settlement, it might be important for the public
to have access to discovery materials regardless of the relatively recent
development of the criminal discovery process.
In light of the fact that more than 90% of felony cases are resolved
by some type of plea deal, and since some type of discovery will
typically occur before any plea agreement is struck, access to criminal
discovery might be the only way to allow the public to oversee a
substantial part of the of the criminal justice system. Public oversight of
the criminal justice process was the central argument in the U.S.
Supreme Court's extension of a First Amendment right of access to
trials, the jury selection process, and pretrial hearings.2
Several states and a handful of federal courts have granted a First
Amendment right of access to a judicial process that satisfies only one
prong of the two-prong First Amendment threshold for access to
courts.216 This disjunctive approach to the two-prong test, looking at the
212. See supra Part II.
213. See Nixon v. Warner Commc'ns, 435 U.S. 589 (1978).
214. See supra Part III.
215. See supra Part III.
216. See, e.g., United States v. Suarez, 880 F.2d 626, 631 (2d Cir. 1989) (holding that a
First Amendment qualified right of access attached to the Criminal Justice Act forms because of
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historical and logical aspects separately, and attaching a First
Amendment qualified access right if either prong is satisfied, appears to
be the most likely way the First Amendment right of access to courts
could be extended to the criminal discovery process.
Overall, access to courts helps the public "monitor the functioning of
our courts thereby insuring quality, honesty and respect for our legal
system."21 As the U.S. Supreme Court noted in Press I: "The value of
openness lies in the fact that people not actually attending trials can
have confidence that standards of fairness are being observed; the sure
knowledge that anyone is free to attend gives assurance that established
procedures are being followed and that deviations will become
known." 218
Openness thus enhances both the basic fairness of the criminal trial
and the appearance of fairness that is so essential to the public's
confidence in the system. Without access to the proceedings and
documents, such monitoring would not be possible. Nowhere is this
more important than in the criminal justice system, where the state can
enforce its full powers over its citizens. 22 Yet access to the criminal
courts can also implicate an individual's fair trial rights and privacy
interests. The criminal discovery process's unfiltered and unmatched
potential to contain inflammatory and sensitive materials, and the value
these records could have in turn of the public's monitoring of the
criminal justice system, necessitates a coherent, responsible access
policy. This policy should focus on when and how the materials become
public, in order to best reduce the risk of pretrial prejudicial publicity,
and the harm that could arise from the misuse of one's personal
information.
Two states specifically recognize a right of public access to criminal
discovery records-one through statute and one by common law
implication. These states are certainly the exception. Twenty-three
states specifically deny access to the criminal discovery process and the
materials it generates. Yet access to these records does not have to be all
"the public's strong interest in . . . the administration of justice" despite the forms lacking a
tradition of openness); In re Boston Herald, Inc. v. Connolly, 321 F.3d 174, 182 (1st Cir. 2003)
(stating that the court was not persuaded that both the history and function prongs must be
satisfied for a First Amendment access right to apply); United States v. Simone, 14 F.3d 833,
840 (3d Cir. 1994) (relying solely on the function prong in extending a right of access to posttrial jury misconduct hearings).
217. Amanda J. Andrews et al., The Arkansas Proposal on Access to Court Records:
Upgradingthe Common Law with ElectronicFreedom of Information Norms, 59 ARK. L. REV.
555, 579 n.128 (2006) (internal citation omitted).
218. Press-Enter. Co. v. Superior Court of Cal. (Press1), 464 U.S. 501, 508 (1984).
219. See, e.g., United States v. Amodeo, 71 F.3d 1044, 1048 (2d Cir. 1995).
220. See, e.g., MONRAD PAULSEN, THE PROBLEM OF DiscOVERY IN A CRIMINAL CASE V-Vi

(1961).

20101

PUBLIC ACCESS TO CRIMINAL DISCO VERYRECORDS: A LOOK BEHIND THE CURTAIN

259

or nothing. The twenty-three states that deny access and the twenty-two
that make no mention should, at the very least, evaluate how public
access to criminal discovery could be achieved. These states should do
so in light of the impact these materials can have on the public's ability
to oversee the criminal justice system, and the potential adverse effects
access may have on fair trial and privacy rights.
The criminal discovery process has developed from a near nonexistent procedure to an ordinary process occurring during the
adjudication of cases in the criminal justice system. Given that most
cases end in plea deals,221 and because the information exchanged
between the prosecution and defense influences many of these pleas,
the pretrial criminal discovery process plays a vital role in the criminal
justice system. Because of its importance to the disposition of criminal
cases, public access to the criminal discovery process could serve to
better inform the public of how the criminal justice system functions.
However, given the amount and content of the records typically
exchanged during the process, the fair trial rights of a defendant and
third party privacy interests of others involved will often clash if the
public has access to an entire criminal discovery record.

221. A Bureau of Justice Statistics Report from 2002 found that 95% of all state court
felony convictions stemmed from a guilty plea. Matthew R. Durose & Patrick A. Langan,
Felony Sentences in State Courts, 2002, Dept. of Justice (Dec. 2004), http://bjs.ojp.usdoj.gov/
index.cfin?ty--pbdetail&iid=910 (last visited July 13, 2009).
222. According to a former state attorney in Florida, "It is the discovery that drives the
plea-if the defense attorney knows what the state has . . . that may compel a plea. Likewise, if
the defendant has evidence that disproves guilt it may induce the state to reduce the charge." Email from Bradley Burnette, attorney, to Brian Pafundi, Graduate Student, University of Florida
Frederic G. Levin College of Law (Jan. 21, 2009, 10:10 EST) (on file with author).
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APPENDIX A
CASEY ANTHONY DISCOVERY PHOTOS AND RECORDS
In the subsequent pages, readers will find a very small sample of the
types of photos and records exchanged during discovery in the Casey
Anthony case. Many news organizations, both national and local,
received access to the discovery documents and posted much of the
information online on their various websites. All of the photos and
records below were obtained from various media websites and are
accessible in many different places on the World Wide Web.
For further access to many of the photos and records available
through the discovery process, readers can visit:
Orlando Sentinel-http://www.orlandosentinel.com/news/ local/
9 8 8 05.photoga
caylee-anthony/orl-casey-anthony-trial-case-photos,0, 2 3
llery?track=orl-mark-rib-local-photobucket
WESH-2-http://www.wesh.com/caseyanthony/index.html
Central Florida News 13-http://www.cfnewsl3.com/Features/
CaseyAnthony/Default.aspx
Nancy Grace on CNN-http://www.cnn.com/2008/US/07/10/
NGcasefiles/
In addition, a simple keyword search in any mainstream Internet
search engine for Casey Anthony should return ample viable results
leading interested individuals to further discovery.
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Figure A-1. These images came from a release ofdiscovery on February 18, 2009. Images A and B show the
wooded area where Caylee's body was found. Image C
shows a collection of items found in the vicinity ofwhere
Caylee was discovered.
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Figure A-6. Various
photos of Casey Anthony out on the town
with friends, obtained
from her computer and
her online Photobucket.com account.
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Figure A-7. A) A webpage
describes the release ofa
Casey Anthony journal
entry dated June 21. Initial
reports claimed the journal
entry was written just days
after her daughter disappeared. However, the full
photo as released by the
state attorney's office per
discovery shows the opposite page seemingly dated
2003 (b,c).
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Please note that you received these documents because you
made a request under Florida's Sunshine Laws for public
documents.
While the State understands the importance of this
information to the community, this office does not want to
create the type of publicity that would lead to a change of
venue. Therefore, we will not comment further on the case
itself.
Asof this afternoon, there are no additional documents that
would be considered public under FLStatute 119.07.
Also pursuant to FLStatute 119.07, the name of any victim
of child abuse or neglect isnot considered public. The name
that appears in this material has not been redacted because
of the already public nature of the case.

Public Record
Request
2008-CF-10925 Defendant
Anthony, Casey

Danielle Tavernier, Director of
Communication, Ninth Circuit State
Attorney
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Narrative

OFFICE

08-069208
SUPP

The.undersigned has probable cause to believe the above-named defendant, on the 9 day of
iJu4, 2009, at approximately 13:00 t]a.m. IX]p.a. at 4937 HOPESPRING
DR (Zone 20) in Orange
ILoqntydid

On July 15th, 2008 at 0045 hrs, I was notified by Sgt. Reggie Hosey about a report of a missing child, later
identified as Caylee Anthony (2yoa).
The initial report indicated the child was last seen at 2863 S. Conway Road around apartment #210 on June 9th,
2008 between 0900 and 1300 hrs. According to the child's mother, the child was last left with the babysitter
(Zenaida Gonzalez) at the above S. Conway Road address. Since June 9th, the defendant has not been able to
locate Zenaida or her child and she never reported the incident to law enforcement until tonight. The reason she
was reporting it tonight was because her mother, Cynthia Anthony. insisted on calling the police after the
defendant told her she hadn't seen the child for over a month. Cynthia found the defendant and brought her home
after the car the defendant was driving (awhite 98 Pontiac bearing Florida tag G63XV) was found abandoned and
towed several days ago. Deputies had gone to the S. Conway Road address and met with management who told
them the apartment the defendant showed them had been vacant for 142 days (since February 29th).
I briefed my supervisor (Sgt. John Allen) and responded to 4937 Hopespring Drive to begin my investigation. I first
met with the defendant inside the residence and spoke with her alone and away from other family members.
Before asking for a recorded statement. I reviewed her original four page written swom statement and asked if this
was her version of what happened. She said itwas. I told her that the incident was very suspicious and her
version suspect. I gave her an opportunity to tell me something different, but she claimed her written version was
true and accurate. I then conducted a recorded interview of the defendant in her presence and with her
knowledge.
The defendant lived at this address on Hopespring Drive until June 9th, 2008. On June 9th, she left with her
daughter Caylee to go to work at Universal Studios. This was between 0900 and 1300 hrs. En route, she says she
stopped by 2863 S Conway Road and met with Zenaida Gonzalez who babysits Caylee. She left Caylee with
Zenaida at that building at the stairwell that leads to apartment 210. She says she's known Zenalda for four
years
and Zenaida has babysat Caylee for the past one and a half years. When the defendant left work around 1700 hrs
and came to pick up Caylee, she says she got no answer at the door. She tried calling Zenaida's cell phone
(number unknown) and got no answer. She started going to places that Zenaida was known to frequent but didn't
locate her or her child.
The defendant said she was "pacing and worrying" and went to her boyfriends house where she felt "safe". Her
boyfriend IsAnthony Lazzaro. Since June 9th, the defendant says she's done her "own investigation" intrying to
find her daughter. She claims she's gone to clubs Zenaida's known to frequent in hopes of seeing her or her
daughter. She never called the police to report her child's disappearance. The defendant said she'd seen "movies
and reports" of missing people getting hurt Ifthe police got Involved. She only called tonight after her mother
confronted her with the whereabouts of the child and the defendant's version of events.
The defendant said she had told two people about her missing child, both were co-workers at Universal Studios.
One was Jeffrey Hopkins and the other Juliette Lewis. She said they could confirm her story.
The defendant agreed to show me the three last known locations for Zenaide inhopes of identifying her. The
defendant rode-with me in my unmarked car to meet with a marked unit and other Deputy Sheriff to attempt
contact at one of these locations. We first went to the corner of Glenwood and Robinson where she pointed out a
thl. .J..
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building ori the northvest corner. She pointed at a second floor window and said Zenalda had
aptirtment-in early 2006 to mid 2006 when she moved into another house owned by Zenaida's lived inthat
Theibuilding she pointed out was later identified as 301 N Hillside Drive, a seniors only facility. mother (Gloria).
The defendant said
the apartments were three stories and the window above Zenalda's belonged Zenalda's
roommate. As a note,
the initial responding deputies had found a handwritten note with the address ofto 232
Glenwood
in the defendant's
car prior to my arrival. This address was directly across from the building she just pointed
out to me.
We then went to 2863 S Conway Road #210 to confirm this was the same apartment she
showed deputies earlier
that night and where she had left the child on June 9th. She confirmed that was the apartment.
We then went to the Crossings at Conway town home community near Michigan Avenue and
S. Conway Road.
This iswhere Zenalda's mother allegedly owned a condo and where she claims she'd
several times between mid 2006 to early 2007. We rode through the complex, down dropped her child off
every street and the
defendant said she couldn't remember what the address was. We knocked at three different
addresses (4279,
4283, and 4273) making contact with three different tenants. all of which did not know Zenaida
or her mother
Gloria. The defendant said she didn't remember the house because she stopped paying attention
to it since she
came so many times.
I dropped the defendant back off at her residence on Hopespring. telling
I would call her IfI needed anything.
Prior to leaving. I was approached by her father George who stressed hisher
that his daughter is holding
Information back information. He and his wife (the defendant's mother) fearconcem
something may have happened to
Caylee.
I met with Sgt. John Allen and briefed him on what had transpired thus far. From there,
I went to 2863 S Conway
Road (The Sawgrass Apartments) and met with Dave Turner (maintenance
man) and Amanda Macklin
(manager). Neither claims to know a Zenaida. They were shown a photo of the
missing
child Caylee and no one
recognized her. They confirmed that the apartment the defendant mentioned had been vacant
for 142 days Dave
Turner let me into the apartment and I confirmed it was vacant. They ran several
names in their system and found
a Zenaida Gonzalez who had come to look at an apartment on April 17th. She was
never a tenant. They gave me
a "guest card" completed by Zenaida Gonzalez which contained her cell phone number.
I then went to Universal Studios and met with Investigator Leonard Turtora. After briefing
him on what I was there
for, he checked several names in their database and came up with the following
results. The defendant was fired
from Universal on 4124/06 and she was NOT currently employed there. Jeffrey Hopkins
(an alleged outcry
witness) did work for Universal Studios but he was fired in 5/13/02. Juliette Lewis (another
was not found as a current or former employee of Universal Studios. Zenaida Gonzalez alleged outcry witness)
claimed was a seasonal employee) was also not found as a current or former employee (who the defendant
of Universal Studios.
While with Leonard, I called the defendant on my cell phone and put my phone's
speaker
defendant confirmed that she did currently work for Universal as an event coordinator. on so all could hear. The
She said her office
extension was 407-224-1000 x104. Leonard said this was not a valid extension
and even tried calling it.She said
her direct supeivisor was Tom (Manley). They have no Tom Manley employed there.
The head of the events
department is Tom Mattson. Leonard called him and confirmed they did not have
employee, either past or present. I asked the defendant where her office was (shethe defendant listed as an
claimed
to have her own office)
and she couldn't give me the building number or location. When asked ifshe had
her current work ID she said
she didn't know where it was.
I asked Sgt. Allen to see if he could arrange to have someone go back to the
Hopespring address and meet with
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the defendant to see if she'd agree to come to Universal Studios. At 1230 hrs Sgt. Allen and
Apple
Wells went to the Hopespring address and met with the defendant who agreed to accompanyDetective
them to Universal
Studios. Investigator Turtora agreed to assist us with this.
Once at Universal Studios, I met with the three at the employees entrance, Investigator Turtora was present
The
defendant, who didn't have her ID.explained to the security officer at the entrance she was a current
employee
and lost her ID. When the security guard (Steve) asked who her supervisor was, she told him
It
was
Tom
Manley.
When told no Tom Manley worked there, she had no answer. Investigator Turtore agreed to escort the defendant
to where she said she worked. We followed her Into a building nearby and down the building's inner hall.
She
walked with purpose and acted like she knew where she was going. Halfway down this hall, she stopped,
turned,
and told us she hadn't told us the truth and she was not a current employee.
At this time, we found a small conference room in which to talk to the defendant. This conversation
recorded. Prior to beginning this interview, we stressed that the door was unlocked anc were in the was also
room for
privacy only. She understood and agreed to speak with us on tape. In short, the defencant was confronted
with all
the inconsistencies in her story and the fact that I had proven she lied on almost every thing she
had told me. She
admitted she lied to me about the apartment at 301 N Hillside being one of Zenaida's. She admitted
her
ex-boyfriend Ricardo Morales lived across from this residence, and though she had stayed there since
the child
went missing, she never mentioned this address or name to us. She admitted she lied about
being
employed with
Universal, claiming she thought that the may happen to find out If her child Caylee or Zenaida
had
visited
Universal Studios since June 9th. She admitted that she should have called the police the day the
missing and In not doing so, she failed to provide the victim with the care, supervision and serviceschild went
necessary to
mainta'n the child's physical or mental health. The defendant still maintained that she last
saw her daughter with a
Zenaida on June 9th, 2008 at the S. Conway address.
It should be noted that at no time during any of the above interviews did the defendant
show any obvious emotion
as to the loss of her child. She did not cry or give any indication that she was legitimately
worried about her child's
safety. She remained stoic and monotone during a majority of our contacts.
While the defendant was with Detective Wells, I called the Zenalda Gonzalez I identified
from the Sawgrass
Apartments. She was open and responsive, and when asked, denied knowing Casey, Calee,
anyone at all. She agreed to meet with an Investigator to give a swom statement. This was or babysitting for
Missing Persons Investigator Awilda McBryde and Investigator Kari Roderick where she waslater done by OCSO
shown photos of the
defendant and Caylee and denied knowing either.
Once back in the Universal parking lot, Sgt. Allen pulled up all the Zenalda Gonzalez's in our DAVID
system. The
defendant couldn't identify any of them based on this. I had him pull up the photo of the Zenaida
I just spoke with,
and the defendant said she didn't recognize her.
In the course of this investigation, I received calls from several persons who know the defendant
habitual liar and she has been known to steal from friends in the past. Below is a synopsis of whAtAlt claim she is a
each individual
told me and later gave swom statements about
Amy Huizenga was the person who told the defendants mother where the defendant
be found on the
evening of the 15th. She claims that the defendant picked her up at the airport around could
1430 hrs on July 15th in her
(Amy's) car- Amy had loaned the defendant her car for the week she was gone. Amy claims
the defendant stole
some d&ks and approximately $700. Amy lives with Ricardo Morales at 232 Glenwoc Drive.
She can't recall
the last time she saw Caylee,
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Myspace.com Blogs - my caylee is missing - Cindy Myspace titog
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Thursday, July 03, 2008
my caylee is missing
Current mood: 0 distraught

Lest Updated:
Jul 16,2008

Send Message
Instqnt Messagp
Email to a Friend
Subscribe
Invite toMy Slog
Gender: Fenale

Status: Married

Ag. 50

Sign: Gemini

City; ORLANDO
State: Florida
Country; Us

Signup Date; 07/03/08
Sposowed Unis

You'll Love
Music Lessons
You've always wanted

She came into my life unexspectedly, just as she has
left me. This precious little angel from above gave me
strength and unconditional love. Now she is gone and I
don't know why. All I am guilty of is loving her and
providing her a safe home. Jealousy has taken her
away. Jealousy from the one person that should be
thankfull for all of the love and support given to her. A
mother's love Is deep, however there are limits when
one Is betrayed by the one she loved anc trusted the
most. A daughter comes to her mother for support
when she is pregnant, the mother says without
hesitation it will be ok. And it was. But then the lies
and betrayal began. First It seemed harmless, ah, love
is blind. A mother will look for the good in her Child
and give them a chance to change. This mother gave
chance after chance for her daughter to change, but
instead more lies more betrayal. What does the mother
get for giving her daughter all of these chances? A
broken heart. The daughter who stole money, lots of
money, leaves without warning and does not let her
mother now speak to the baby that her mother raised,
fed, clothed, sheltered, paid her medical bills, etc.
Instead tells her friends that her mother is controlling
her life and she needs her space. No money, no future.
Where did she go? Who is now watching out for the
little aigel?
8:44 PM - 0 Comments - 0 Kudos - Add Comment C swim*s 4-.

to leam. Now is the
time. Fun, patient
teachers.
TakeLessons.com/MusicLessons
About i FAQ I Terms I Privacy: I Safety Tips 1 Contact Myspace 1 Posted by IPromote I
Advertise 1MySpaceShop
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7/16/2008

[Vol. 21

20101

PUBLIC
ACCESS TO CRIAHNAL DISCOVERY RECORDS: A LOOK BEHIND THE CURTAIN

269

Cayioe / Family Photos

ORwy-21
CUT
OHEFFS
OFF1CE
a11uIFan~y Phis

P;

Name: Copyo0SCN894.IPw
Desapion: Fle,No.Me
La esecL 37/02Kt t'1:15AM
LastWrillen:)Ii108 03:32:12PM
Enry Modfied:0iI8 09:i8:47PM
Fle Deleted:
c Peth
00928WXE00 2
IJSCNIS94.JPG

PP

*..

.....

000

coL3X
L12 P2VL0
12:03 ..
................. i.
....

.. .....

ad

o

b-t-I1..........b
2008OS 1

.........

20 0

0220.)"... -. ..o..............................

0100 ...... .............
.......
.. ...................................... A-0....

0............
*.

yMrlunCopyo

... ,

0:06;15 12:03.27 2008S0G*15
12,0327

*hss thedatelfte that
theManCasixcamertook
t pickm
Thesat andthes ae dependet
solely
anthesettings
Oftiea insiert attIe tnee pdduregsl
a. Thts
iaimis bbedded bot t dt photo by the c Wae of
itloofe thgerpt t unkque to tie
phMcture.
lba
Thepicame
ontheW"osti Mae is te sMep*Anr,
orty te data reporte bo" bo te dettte
wihin tie Nikon
cocoix =aera.Thedsti
as reported by te
repoteis teune. Therdere,
te ptcbxWastaken
onWIf8iat12M0
hoit

Mlenirycard

[Vol. 21

UNIVERSITY OF FLORIDA JOURNAL OF LAWAND PUBLICPOLICY

270

S ORANGE COUNTY SHERIFFS OFC
144D
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December13,2008

FBI

Evidence Control Unit
2501Investigatiom Parkway
Quantico, VA 2213S

FBI Lab Submitss #10

Case
Number.8-692

0

l

77l

PossibleRelatedCaseNumber 08-122093
Victirre CaylecAnthony
WIP DOB: 8-9-05
SuspectCaseyAnthony
WIP D013:3-19-86

Human remtains
of a child werefoandin a wooded area approximately %mile from theAnthony residence on Thursday,
DecemberIt. 2003,Thedeath im stigation case is being investigated under thecasenumber 08-122093. Upon searching the
crime scene, items werefoundand a searchwarrntm was obtained to searchtheAbthony residence in order possible
fondevidence
linking thetwo scenes.Theseareh
warrantwas served on the some day. Thebumanremains scenewas alsosearched
and
processed
on Decerber Il, 12and 13, with the possibility of the 14'.
I. Evlerpc bein

submitted for examinatlon:

fremscollectedfrvn ri1 search warrant of the residence on De-ember / . 200&
00- oneblack garbage
bag with yellow handles-North garagewall, uppershelf, inside cooler (H-60493. 26)
Q70-two black garbage
bags with yellow handles-North garagewall, upper shelf, inside dogcrate (1f-60498, 28)
Q71-onelarge blue andgrey"ShopVac"-North garage,on shelf(FI-60498, 35)
072- onegreen"Bisser srtecleaner-close South of garage
door (H-60498.36)
Q71- onered "Dirt Davitf vacuumclcancr-closet South of garagedoor (H-60498, 37)
38)
Q74- one green "Bissel" npot-bodeaner-closet South of garagedoor (11-60498,
075- oneblack garbage
bagwith yellow handles-South garagewall, top shelf(H-60498. 39)
shed(H-60498,65)
Q76-one red gascan with duct tape-South
Q77-oneblackgarbage
bagwith yellow handles-South shad (K-f0498,66)
K18-two envelopes containing hairasstatedbelonging to CayleeAnthony-Casey's bedroom North cabinet (11-6049868)

77w tint AgINy

asOntage County to R3eceive Bth
and StateAccrtrat ion
International
N
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ULIExna lonnReontest:
Please comparetheblack plastic bagfoundwith thehumn remins tothegarbagebagscollected
from the residence.Please
conparc theduct tapefound on thehuntn remains to theduct tapelocatedon the gascan
from theresidence. Plcaseexamine
vacuumtland
cienes ot possible
decomposition uaterials or other relateditems.Also submitned as an additional possible
standardto the victim is tit itae lted in two envelope.
IV. Exnaipatin eport:
Pleasereturnevidence alongwith theexamination reportto the following:
ForensicUnit Supervisor Ron Murdock
Omage County Sheriffs Office
2500 W. Colonial Drive
Orlando, FL 32804
Thank you for your time andeffon in eamining the large aount of itemson this case.

RonMurdock
407-254-7122
407
-254-7125-fax
321-436-611-cell

The ir

.4jgncy in (honge County to Recei
lentr ationalandStte Acrdri0ali

Re

163th
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